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minister in his statement before the committee, makes no reference to the impact of already legislated tax changes. 
While the minister indicated that the $3 billion estimate is the result of multiplying the department's $500-million-a-year 
figure by six, no formal written documentation has been provided that explains the department's calculation. That 
includes the materials provided last week by the Department of Finance. 

    I recognize that in response to committee questions on February 1, departmental officials stated that projected growth 
in the trust sector would offset the impact of legislated corporate tax reductions. I find this to be a most extraordinary 
notion for a sector in which no new conversions are allowed, where constraints are to be imposed on the growth of each 
individual trust, and where the increase in tax burden is known to be significant under the proposed rules. In fact, very 
few trusts are likely to remain in the current form over the medium to long term. 

    Second, the exclusion by the Department of Finance of deferred taxes results in an overstatement of tax leakage. In 
ignoring the present value of tax revenues and deferred accounts such as RRSPs, the department has quite 
inappropriately adopted a one-year budgeting framework to analyze a policy proposal with multi-year implications.  

    We do think the department acknowledges this point in principle by allowing in its calculations tax revenues, from 
shareholders of corporations, from capital gains that may not be realized until future years, when the shares are actually 
sold or disposed of. It is inconsistent to not apply the same logic to tax-exempt accounts and include the value of 
deferred taxes from income trust investors. 

    Third, the overestimation of tax-exempt unit holders by the department results in an overstatement of tax leakage. In 
its 2005 public consultation paper, the department used HLB's figures for the proportion of tax-exempt investors. We 
have since updated that figure. However, we did so shortly after the consultation paper was released. Since then we have 
collected additional information that corroborates a revised number. The department, however, continues to rely on our 
out-of-date figure for the analysis. 

    Fourth and finally, the overestimation of ongoing corporate tax rates in the energy trust sector results in an 
overstatement of tax leakage. The department's assumption for the effective corporate tax rate in the energy sector has 
been arbitrarily increased to reflect the favourable market conditions that happened to prevail in 2006. This reasoning, 
by the way, is a departure from the more appropriate approach the department used in its 2005 public consultation paper. 

    To conclude, the combination of the four factors I've discussed leads the department to overstate by a factor of about 
15 the tax leakage associated with extending the transition period to ten years. In short, the total cost of extending the 
transition period for income trusts is $192 million, not $3 billion as the department has provided. 

    I'd be pleased to answer any questions from committee members during our remaining time today or after the session. 

    Thank you very much for the time. 

  

The Chair:  
    Thank you very much, Mr. Bruce. 

    We will continue with Al Rosen, president of Rosen & Associates Limited.  

    Welcome, Mr. Rosen. It's over to you. 

  

Mr. Al Rosen (President, Rosen & Associates Limited):  
    Thank you. 

    I have some handouts. Are they being passed around? Is there one page or are there four pages? I need a clarification. 
Is there only one page? 
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The Chair:  
    That handout can go around, but the other one has names in English. If we could have the agreement of all committee 
members, we would be able to hand it out, otherwise it will require translation. 

    Do any committee members object to it being handed out? 

  

Mr. Thierry St-Cyr (Jeanne-Le Ber, BQ):  
    Yes, it's okay. 

  

The Chair:  
    All right. The handouts are going around right now, Mr. Rosen.  

    Please commence. 

  

Mr. Al Rosen:  
    Thank you.  

    The first handout is only one page, and it has columns one, two, three, and four on it.  

    This is a live and actively traded income trust, at the moment, and it's trading for around $9. The name has been 
withheld, but you'll see that we have tracked nine years, from 1997 through to 2006. 

    The first column is the sale of trust units. It starts in 1997, with $80 million, and it works its way down to 2004, with 
$85 million. The next column is debt and redemptions. Column three is the income or the loss for those years. The 
fourth column is distribution. If you add up the distribution, you can see it comes to $335 million over that period of 
time. You can also see that the income loss is $133.6 million. The translation is that the distributions are 250% of 
income and they paid out $201 million in excess of what they earned. 

    Backing away from this for a minute, we work with two corporations. Number one is the Accountability Research 
Corporation, which does this type of thing. Our second business is forensic accounting, and we're very heavily involved 
in securities problems. Intertwined with the tax is all of the reporting that is going on.  

    You can see from this particular situation that the typical lingo for this is a pyramid scheme, or if you can prove 
conspiracy, recklessness, and so on, it becomes a Ponzi fraud. Having tracked most of this material for several years, my 
concern has been extensively along the lines of these pyramid schemes and Ponzi frauds being well over half of the 
income trusts. 

    If you turn to page 17, you'll see something that starts with “Medical Facilities - IDS”. This is a study we did that was 
published in November 2005, and I have deliberately brought this material today to show what the situation was like 
before we had the various flip-flops happening.  

    The first column is income as a percentage of what was distributed. You can see with the first three, with the dashes, 
that the income was in fact a loss. As you work down the columns—and there are roughly 50 companies here—you see 
that very few of them were actually distributing out of their net income. It was coming from other sources. 

    The next column is the cash yield as of November 9, 2005, and I might add that things have become substantially 
worse since then. For example, Medical Facilities had 10.90% of a cash yield. This is cash being distributed to people 
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compared to the trust unit price at the time. How much of that 10.9% came from income? It was zero. It was all a return 
of capital.  

    There is nothing wrong with returning capital, as long as you tell people that is where it is coming from. The fraud 
allegations come in as a result of not telling people what the sources are. This is of deep concern to us. 

    If you keep working your way down the columns, you can see that very little income is being produced by a large 
percentage of these particular trusts. Overall, you are seeing 4.97% in the third column, and you're seeing 2.98%, which 
is a straight return of capital. That has become significantly worse since then.  

    As in the first example I used, you can see how serious the problem is. It's not being regulated. The securities 
commissions came up with something a couple of weeks ago that does not regulate this. The chartered accountants are 
not regulating it. They have one subgroup, which is not part of the standards board, that I think has a good idea that 
needs to be developed. 

   (1115)   

    The next page, as you can see, starts with heating oil partners at the top left. The first column over is the issue date, 
when these items were sold, and then what the offering value to the public was, and then you see the current value and 
the decline. These declines go from 100% down to 30%, which is where we cut it off. Since then, this table has tripled in 
numbers and problems. 

    If we go to the next table, this is one of capital maintenance. The argument is that we are simply distributing back to 
you depreciation and the tax savings. This is sheer nonsense for two-thirds or three-quarters of the trusts we track, which 
is most of the business trusts. If you look at the column, you can see that maintenance capital expenditure is 0%, so the 
money is not being reinvested. What's happening here is quite different from the stories we see in the media. The figures 
really tell you a totally different story. 

   (1120)   

  

The Chair:  
    I have to cut you off, but there will be time for questions, of course. 

    We'll continue now with Jean-Marie Lapointe. Welcome, and we'll go over to you for five minutes, sir. 

[Translation] 

  

Mr. Jean-Marie Lapointe (As an Individual):  
    Thank you, Mr. Chairman. You are a sports enthusiast, a marathon runner. You're asking me to be a sprinter, when 
I'm in no shape to be one! I would need more than five minutes to make my presentation. 

    Have all committee members received the green folder made of recycled paper? It contains charts and figures, but no 
particular comments. 

[English] 

  

The Chair:  
    Please proceed, sir. That will be distributed as you are making your presentation.
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    From this it would appear that the numbers that the finance department put forward were indeed conservative.

  

The Chair:  
    Thank you, Madam. 

    Madam Wasylycia-Leis.  

  

Ms. Judy Wasylycia-Leis (Winnipeg North, NDP):  
    Thank you, Mr. Chairperson. 

    Let me go to Mr. Rosen first. I'm a bit surprised at John McCallum's suggestion that there's no relationship between 
what he has documented in possible illegalities and Ponzi schemes and what we're dealing with today, which is the 
future of income trusts and whether or not the decision made by the government makes sense.  

    It seems to me that's awfully irresponsible. It would be almost like suggesting that a plane can be cleared for takeoff 
without making sure it has enough fuel to get to its proper destination. After the sponsorship scandal, I would think the 
Liberals would be a little more concerned about trying to explore this issue and these allegations. 

  

Hon. Robert Thibault:  
    It's an interesting relationship. 

  

Ms. Judy Wasylycia-Leis:  
    It's a very interesting relationship. There's a pattern here, I think. 

    Mr. Rosen, you have suggested that something fairly significant and unethical is taking place. I don't want to put 
words in your mouth, but the legal implications of what you're saying almost seem to be on the scale of the Enron 
scandal in the United States.  

    Do you want to comment on that and, at the same time, address your numbers on the financing of paid distributions at 
250% of income? Is that occurring regularly in Canada? I think that's relevant to John McCallum's assertion and the 
findings of this committee. 

  

Mr. Al Rosen:  
    It's extremely frequent. We've been tracking these trusts for a long time. 

    We have two major concerns that don't get addressed. One is the Accounting Standards Board in Canada. We're the 
only country in the world that allows the auditors to set the rules, so it's no great mystery that the rules are loose. I'm in 
court extensively on these types of cases. So I don't know how we can possibly allow that to happen. 

    We also allow provincial securities commissions, and I've testified before them many times. There's no point in 
talking to the RCMP, I'm sorry to say. I've done that 20 times and these cases go nowhere. So we have a situation across 
Canada where no one is looking at the interests of the investors.  

    On Mr. McCallum's reference to the securities commission and the document it put out a couple of weeks ago, I will 
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have a response to that in the National Post perhaps as early as tomorrow. It's very clear that nothing is happening in that 
area. 

    We sat through the Nortel fiasco; we're now sitting through the income trusts. If you look at my track record, I've 
called many of these over the last 20 or 30 years. So I'm saying we have a crisis in Canada—the worst I have ever seen. 
It absolutely shocks me that we're foot-dragging on what is clearly the cause of the problems of the gentlemen here and 
many others. 

    No one is taking action. We're working with the class action lawyers because they're quite concerned. I also write 
every second issue of Canadian Business. Do you think I don't get e-mails, Mr. McCallum? I get tons of them, and they 
certainly don't support the foot-dragging that's occurring. 

    We have a major problem here, and passing it off and saying it's the responsibility of the provinces or somebody else 
is absolutely irresponsible, in my opinion. 

   (1150)   

  

Ms. Judy Wasylycia-Leis:  
    One of the suggestions made by some of the witnesses, including Mr. Bruce and others, is that we can ease the pain 
and not cause any problems by extending the grandfather clause from four years to ten years.  

    What's that going to solve, Mr. Rosen? 

  

Mr. Al Rosen:  
    It's not going to do anything. In fact, the e-mails I get are telling me to find someone who's a bigger sucker to sell 
these things to. So it would be the worst thing on earth to not clamp down immediately. 

    I'm sorry, gentlemen, but sell your trusts except for a handful of important ones, because we have not seen the end of 
the decline in trusts. We have gross inflation in the market.  

    Let me take one example: Aeroplan. Probably no one else in the room knows that when it was formed out of Air 
Canada all of the obligations to redeem the points were given to Aeroplan; the cash was not. This is the old joke about 
the marriage and the split-up: I take the house, my spouse gets the mortgage. That thing is selling for $19 now. They 
frankly admit that 75% of the distributions are return of capital for fiscal year 2006. In 2005 it was 84%. So why is it at 
that point? 

  

The Chair:  
    Thank you, Madam Wasylycia-Leis. 

    We continue now with Mr. McKay. To permit as many members as possible, just go with three minutes, John. 

  

Hon. John McKay (Scarborough—Guildwood, Lib.):  
    Thank you, Chair.  

    I think Mr. Rosen makes a point, and it would be in the interest of this committee to follow up on the points and 
possibly invite Mr. Rosen and other relevant people back with respect to that particular point. What we are talking about 
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[Translation] 

  

Mr. Thierry St-Cyr:  
    Mr. Rosen, you presented a number of tables showing a series of companies and income trusts. You demonstrated that 
a significant percentage of distributions could be attributed to capital, rather than to income. I find that interesting, but 
I'm curious as to the situation for the overall market. Is the problem confined to just a few companies, or is it more 
industry wide? 

[English] 

  

The Chair:  
    Mr. St-Cyr, I'm sorry, you have used up your time, as you were expecting. 

[Translation] 

  

Mr. Thierry St-Cyr:  
    Already! 

[English] 

  

The Chair:  
    Mr. Dean Del Mastro now. 

  

Mr. Dean Del Mastro (Peterborough, CPC):  
    Thank you, Mr. Chair. 

    Mr. Rosen, the finance minister acted very definitively on this issue. We dealt with it in what we felt was the fairest 
way to deal with it. It was obviously a very difficult situation. Could you talk a little bit about the difference 
between...maybe you could touch a little bit on how investors were hurt through the various muddlings that went on with 
the issue in 2005, how a number of people who were in the know made quite a bit of money on that, and talk about how 
that is wrong. 

  

Mr. Al Rosen:  
    Yes. I thought in September 2005 that the warning signal had been given, that it was a good move, and that hopefully 
it would have cleaned things up. The reversal in November floored me, personally. The fallout we've seen after that has 
been significant.  

    What amazes me is that somehow or other, on the distributions, if you use a typical 8% distribution and 75% of that is 
a return of capital—and there are quite a few companies like this—then your real return is 2%. But the market is 
somehow capitalizing the 8%. If you look at many of the newspapers and the articles, they call that 8% the yield.  

    From my point of view, the action taken on October 31 was overdue. It should have been taken a long time before, 
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because of the Ponzi frauds. 

   (1200)   

  

Mr. Dean Del Mastro:  
    In your opinion, the market correction on trusts was inevitable? 

  

Mr. Al Rosen:  
    For sure. I can sit here right now and tell you we're going down a long ways still. 

  

Mr. Dean Del Mastro:  
    Right. 

    I'm going to give you a quick preamble and tell you a story. My uncle started working full time at 15 years old, retired 
a number of years ago, and took a significant loss on October 31. He had a significant portion of his portfolio in income 
trusts. Obviously he was not my only family member who was caught in that.  

    How did this happen? How did we get here? We've had Bank of Montreal officials come in and compare these income 
trust investments to junk bonds and high-yield bonds. How did we get here? 

  

Mr. Al Rosen:  
    Well, it's massive hype. If you want to look at the number of inserts that were in the newspapers that were pure 
income trusts, if you want to look at the brokers—The brokers call me. You have TV stations doing this. It was just 
absolutely ridiculous hype telling people what the yields were, what the distributable cash was. 

    Even calling these income trusts—They are not income and you can't trust them. So with the wording that came out, 
all of this was highly misleading. Why aren't the underwriters number one on the list to blame? Why aren't the brokers 
second? Why aren't the accountants third? We can go down the list. Why people are blaming the two federal 
governments of the last few years is beyond me. Somebody had to act. 

  

The Chair:  
    Thank you, Mr. Rosen. 

    Thank you, Mr. Del Mastro. 

    We'll conclude with a quick question from Mr. Pacetti. 

  

Mr. Massimo Pacetti (Saint-Léonard—Saint-Michel, Lib.):  
    Thank you, Mr. Chairman.  

    Mr. Rosen, I just want to ask you a couple of questions
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    Just quickly, we're here for tax leakage, and I think we're getting away from the subject. But I think the points you 
bring up are quite important, and it probably means that we have to spend a little bit of time on this. I think your points 
were mainly on governance and regulation and on how that's interlinked when investors are putting money into these 
vehicles, whether it be trust or even shares of companies.  

    First of all, you have a problem with trust funds, income trusts, but what about the real estate tax sector? The 
government decided to keep the real estate tax sector going. They're going to have the same problems.  

    Secondly, for corporate structures, you can't tell me that junior mining companies out there have not undergone 
significant scrutiny, or non-scrutiny, if you wish, where they state that they've discovered minerals, diamonds, or gold—
you name it—and meanwhile they're not worth anything. The marketing or the underwriters, or whoever you want to 
blame it on, have brought the stock prices up to the sky, and then all of a sudden they've dropped overnight. 

    So you can't tell me it's just in the trust sector. I'm not sure how you can correlate the two, where you can say it's fine 
that the corporate sector remains alive, and that the real estate sector and the income trust sector remain alive. You can't 
have it both ways.  

    This is not the issue of the hearings, but we're here to find out what the actual tax leakage is and why Canadians 
suffered all these losses. Again, I agree with your last comment, which was that the actions of the previous government 
are not necessarily what caused Canadians to lose all their money. But I think the Finance officials say that nothing 
happened between October 31 and November 1 outside of the government announcement, so I think today's new 
government has to take part of the blame.  

  

Mr. Al Rosen:  
    As for your comment about comparing to mining and other industries, I don't know how anybody can look at the 
figures that I gave you today, plus all the updates we've done since then, and come to any other conclusion than that 
these were quick disasters. They dropped very quickly. So the whole model, to start with, stunk, and there's no question 
about that. The winners out of it were the underwriters and brokers. 

    So if you're saying real estate and other corporate...people are quite well aware of the problems, and you are following 
along on a particular level. Once you decide that 90% or 80%—whatever the number is—of trusts go down the drain so 
quickly, I don't know what alarm bells one needs. This was a bad model.  

   (1205)   

  

The Chair:  
    Thank you, Mr. Rosen and Mr. Pacetti.  

    And thanks to you all. We appreciate the time you've taken to be here with us today. You are dismissed, and we'll 
invite the next panel to come forward.  

    Committee members, I have a brief statement to make to you, so I'd ask for your indulgence.  

    Mr. Thibault.  

  

Hon. Robert Thibault:  
    On a point of order, Mr. Barrowclough referred to some recommendations that he had available for circulation to the 
committee members. I haven't seen them. Will they be distributed?
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